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The length of the hearing on April 8, 2010 at the Grand Canyon and the length of questioning of witnesses on the first two panels left some subjects unexplored in the discussion about the Adaptive Management Program.  The Program is being conducted pursuant to the direction of former Secretary of the Interior Bruce Babbitt in his Record of Decision following the Environmental Impact Statement for operating Glen Canyon Dam on a daily basis for hydropower generation purposes.  These supplemental comments are submitted with the hope that they will further inform the Subcommittees on these subjects.


First, I have some concern about the written testimony of Dr. Herbert Frost on behalf of the Department of the Interior.  The language on page 7 of his written testimony concerning Glen Canyon Dam operating criteria could lead one to believe that decisions with regard to those operations are made in the Annual Operating Plan (AOP) process called for by the 1968 Colorado River Basin Project Act.  That is not the case nor is it the position of the United States in the pending litigation, Grand Canyon Trust v. U.S. Bureau of Reclamation, et al.  In fact, the federal District Court Judge in charge of that case has already ruled in an Order dated May 26, 2009 that the Annual Operating Plan process is not subject to the National Environmental Policy Act, contrary to the claim of the Plaintiff, Grand Canyon Trust, that decisions about Glen Canyon Dam remain in this AOP process.  The Court found that the process implementing the Glen Canyon Dam operating criteria was separate and apart from the AOP process, as attorneys for the Justice Department had argued.  I would commend to the Subcommittees a review of the pleadings in that case, which is ongoing and subject of additional oral argument on May 7, 2010 for documentation of this matter.


Second, the testimony of the witness for the National Parks Conservation Association overlooked some salient facts that should be helpful to the Subcommittees.  Prior to the construction of Glen Canyon Dam, some 80-90% of the fish in the Colorado River and the vicinity of the dam site were non-native.  Native fish are now dominant over non-native in the stretch of the river below the Lee Ferry fishery to Lake Mead.  Also, there was no riparian vegetation before the dam was built.  Huge annual scouring floods prevented vegetation from establishing along the river.  The current riparian habitat is the result of the construction of the dam.  There was no trout fishery before the dam was built because the water was warm and erratic.  Construction of the dam allowed the establishment of the Lee Ferry fishery.  Operation of Glen Canyon Dam does not threaten the Grand Canyon or the Grand Canyon National Park.  Under the old operating criteria, the maximum fluctuation in water levels in the narrowest part of Marble Canyon was approximately 10 feet.  Under the current criteria in the same area, the maximum change in elevation of the river is 3 feet.  None of that can possibly have any impact on the Grand Canyon, let alone the even larger Grand Canyon National Park.


In my oral remarks at the hearing, I expressed concern over restrictions for power generation that will have impacts on Indian communities that are recipients of power from Glen Canyon Dam and the other power facilities of the Colorado River Storage Project.  I mentioned that 54 Indian communities had been added to the customer base of CRSP in 2004.  I failed to mention a document that summarizes that event and shows the customers of CRSP as currently constituted, including these new Indian communities and Indian communities and Indian utilities that already were CRSP customers at the time of the reallocation.  The Western Area Power Administration document listing the allottees may be found on the Western Area Power Administration web site at:  http://www.wapa.gov/crsp/customerscrsp/documents/Post-2004CRODList_FY09_FINAL.pdf.

Finally, I wish to comment on a question asked by Chairwoman Napolitano concerning the relationship with the Grand Canyon Protection Act to the Law of the River and the response by Karen Kwon.  The 1992 Act confirms the primacy of water supply as the first mission of the Colorado River Storage Project facilities, especially Glen Canyon Dam.  In doing so, however, it adds no new law to the Law of the River but merely clarifies that the Law of the River is not affected by the 1992 Act.  Thus, the confirmation of the status quo could be said to add to the Law of the River by reconfirming it in the technical sense, but many do not view the 1992 Act as part of the Law of the River because it adds nothing to the previous collection of compacts, treaties, Supreme Court decisions, regulations, and statutes that make up the Law of the River.  In any event, one should not imply that 1992 Act in any way alters the Law of the River or the respective rights of the Basin States signatory to the 1922 Compact.


Thank you for the opportunity to supplement my testimony.  I hope that these thoughts will be of assistance to the Subcommittees.
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